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SUMMARY OF THE CASE AND REQUEST FOR ORAL ARGUMENT 

In 2019, the National Park Service (NPS) and South Dakota committed to 

“exercise their full authorities under State and Federal law to work to return fireworks 

to Mount Rushmore National Memorial … beginning in the year 2020.” After 

conducting extensive risk assessments and consulting with Tribal stakeholders, NPS 

issued comprehensive findings in a 66-page Environmental Assessment and a 35-page 

Finding of No Significant Impact. NPS concluded in those documents that a fireworks 

event would pose little risk to the environment, tribal cultural sites, or public health, 

and later granted the State a permit to host a fireworks show for Independence Day 

2020. NPS’s painstaking risk assessments proved accurate—the State held the 2020 

Independence Day celebration without incident, and, despite significant contact tracing 

efforts, no COVID-19 infections were linked to the event.  

 About three months later, the State submitted a request asking NPS for 

permission to hold an identical celebration in 2021. This time, NPS denied the State a 

permit in a one-and-a-half-page letter that: (1) failed to provide a reasoned explanation 

for NPS’s decision; (2) failed to acknowledge (much less) distinguish the exhaustive 

findings that NPS issued just a year prior; and (3) failed to provide evidence supporting 

its decision. The decision was arbitrary and capricious as a result.  

Because this case presents important questions of law, Plaintiffs respectfully 

request 30 minutes of oral argument. 
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JURISDICTION 

The district court had jurisdiction under 28 U.S.C. §1331 because Plaintiffs 

allege violations of federal law. This Court has jurisdiction under 28 U.S.C. §1291 

because Plaintiffs appeal a final order that disposed of every claim. The district court 

entered that order on July 12, 2021, and Plaintiffs filed a notice of appeal the next day. 

See Joint Appendix (“JA”) 669, 671. 

This case presents a live controversy. Plaintiffs must obtain a permit from the 

NPS to conduct an Independence Day fireworks show at Mount Rushmore. For the 

proposed 2021 fireworks show, the State submitted its permit request on October 19, 

2020 and NPS denied it on March 11, 2021—less than four months before the event 

was scheduled to occur. See Addendum (“Add.”) 44-45 (JA130-31). The State was thus 

forced to seek a preliminary injunction on an expedited schedule. The district court 

denied the preliminary injunction motion on June 2, 2021, JA629, the last possible day 

for the State to begin preparations for a potential show, JA180. Appellate review of 

the district court’s preliminary injunction order was thus logistically impossible. 

Because the State intends to request a permit next year (and the following years), 

this Court has jurisdiction to decide whether NPS’s denial was arbitrary and capricious. 

See South Dakota v. Hazen, 914 F.2d 147, 150 (8th Cir. 1990) (explaining that a case is 

not moot when (1) the “duration” of the action is “too short to be fully litigated prior 

to its cessation or expiration,” and (2) there is a “reasonable expectation” that the 

appealing party will be “subject to the same action again.”). The Court also has 
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jurisdiction to decide whether NPS’s permitting authority is an unconstitutional 

delegation of legislative authority. See JA630-31 (recognizing that the court’s “legal 

conclusion that the delegation of authority to NPS is constitutional” is “non-moot” 

and “appealable”). 

STATEMENT OF THE ISSUES 

(1) Whether NPS’s permit denial was arbitrary and capricious because NPS 

failed to provide a reasoned explanation for its decision. Niobara River Ranch, L.L.C. v. 

Huber, 373 F.3d 881 (8th Cir. 2004); Dep’t of Com. v. New York, 139 S. Ct. 2551 (2019); 

Sierra Club v. U.S. Army Corps of Engineers, 771 F.2d 409 (8th Cir. 1985); 5 U.S.C. §706.  

(2) Whether NPS’s permit denial was arbitrary and capricious because NPS 

failed to acknowledge or distinguish its prior factual findings that risk to the 

environment, tribes, and public health were not impediments to a fireworks show. 

FCC v. Fox Television Stations, Inc., 556 U.S. 502 (2009); Encino Motorcars, LLC v. Navarro, 

136 S. Ct. 2117 (2016); Cure Land, LLC v. United States Dep’t of Agric., 833 F.3d 1223 

(10th Cir. 2016); Organized Vill. of Kake v. U.S. Dep’t of Agric., 795 F.3d 956 (9th Cir. 

2015) (en banc); 5 U.S.C. §706. 

(3) Whether NPS’s permit denial was arbitrary and capricious because it ran 

counter to the evidence before the agency. Sugule v. Frazier, 639 F.3d 406 (8th Cir. 

2011); Grace Healthcare of Benton v. U.S. Dep't of Health & Hum. Servs., 603 F.3d 412 (8th 

Cir. 2009); 5 U.S.C. §706. 

(4) Whether NPS’s permitting authority is an unconstitutional delegation of 
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legislative power. Gundy v. United States, 139 S. Ct. 2116 (2019); A.L.A. Schechter Poultry 

Corp. v. United States, 295 U.S. 495 (1935); Yakus v. United States, 321 U.S. 414, 426 

(1944); U.S. Const. Art. I, §1, cl. 1; 54 U.S.C. §100101; 54 U.S.C. §100751. 

STATEMENT OF THE CASE 

 A. Mount Rushmore’s unique importance to Independence Day 
celebrations and South Dakota.  

“A visit to Mount Rushmore is a moment of communion with the very soul of 

America.” George H.W. Bush, Remarks at the Dedication Ceremony of the Mount Rushmore 

National Memorial in South Dakota (July 3, 1991). Presidents from across the political 

spectrum have consistently recognized the Mount Rushmore Memorial as a monument 

of “permanent importance” that future generations would visit to celebrate the liberties 

enshrined in the Constitution and seek inspiration from the ideals of the American 

founding. Franklin Delano Roosevelt, Informal Extemporaneous Remarks By The President: 

Mount Rushmore National Memorial (Aug. 30, 1936) (predicting that Americans would visit 

the Memorial for “thousands and thousands of years” to celebrate their forebears’ 

efforts “to preserve … a decent form of government to operate under”). And, indeed, 

Americans have done just that. Millions visit the Memorial each year. Many of them do 

so over the Fourth of July weekend because “the significance of Independence Day 

holds special meaning at Mount Rushmore.” JA108. 

The fireworks show is a crucial, and “marquee,” part of that experience. JA45. 

NPS itself has noted that the show has spurred “a substantial increase in the number of 
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visitors to the Memorial and surrounding area.” JA78. Tens of thousands of Americans 

from across the country have traveled to South Dakota to participate in what NPS has 

described as a “patriotic event that celebrates the best of America and provides an 

emotional experience for all those who attend or view it through the media.” JA78. Just 

last year, for example, 7,500 people visited the State to celebrate Independence Day at 

the Memorial. JA177. And those visitors spent more than $2 million over the holiday 

weekend alone. JA177.  

The fireworks show does more than just draw visitors to South Dakota—it also 

provides a significant boost to the State’s economy and small businesses in other ways. 

NPS has recognized that the show burnishes “the image of South Dakota and the Black 

Hills” by providing “valuable free advertising” about the State “from local, national, 

and international news coverage of the fireworks event.” JA78. And because the event 

is watched on television by millions of people in the United States, the State receives 

tens of millions of dollars in advertising value that increases tourism to the State both 

on Independence Day weekend and throughout the rest of the year. JA177-78. That 

leads directly to significant income for the State’s small businesses and tax revenue for 

the State and local governments. JA177-78. The 2020 event had an advertising value of 

at least $22 million according to conservative estimates. JA177. And Google searches 

for “Mount Rushmore” during and after the event reached an all-time high—1,250% 

higher than the previous record—and web traffic to the State’s tourism website 

increased by 872% compared to 2019. JA177. The event was an economic lifeline for 
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the nearly 50,000 South Dakotans who work in the State’s tourism industry and who 

were battered by the effects of the COVID-19 pandemic. JA178.  

B. NPS’s detailed environmental assessments in 2003 and 2020 and 
approval of fireworks shows at the Memorial.  

NPS has twice analyzed the impact of the fireworks show to determine whether 

the Memorial could host it in an environmentally responsible manner. JA38, 136, 221. 

The National Environmental Policy Act (NEPA) “requires that federal agencies follow 

certain procedures to examine the environmental impact of their proposed actions.” 

Heartwood, Inc. v. U.S. Forest Service, Inc., 380 F.3d 428, 430 (8th Cir. 2004). “If any agency 

proposes ‘a major Federal action that significantly affects the quality of the human 

environment,’ NEPA requires that the agency prepare an [environmental impact 

statement] that, among other things, details the ‘environmental impact of the proposed 

action.’” Id. (cleaned up). An environmental impact statement “is not required if the 

agency first prepares an environmental assessment (EA) providing ‘sufficient evidence 

and analysis’ that no EIS is necessary because the proposed action will not significantly 

affect the quality of the human environment.” Id. “In those circumstances, the agency 

issues a finding of no significant impact (FONSI) rather than preparing an 

[environmental impact statement].” Id.  

1. The 2003 environmental assessment finds little risk of wildfire.  

The Memorial first began hosting Independence Day fireworks shows in 1998. 

JA46. In 2003, NPS conducted a detailed EA that analyzed over 40 separate issues and 
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133 comments from the public. JA48-51. The risk of wildfire was among those issues 

that NPS analyzed. On that topic, the agency explained that “[e]ighteen wildfires have 

started on the Memorial as a result of the fireworks programs; however, all of the fires 

were quickly suppressed.” JA46. “One major reason for fire suppression success,” NPS 

explained, “has been that ignition sites occurred within limited distance of the firework 

launch site providing for efficient deployment of suppression equipment and 

personnel.” JA66. NPS also explained that “[w]eather constraints under the ‘Go/No 

go’ policy of the firework program are designed to ensure that any potential ignitions 

are generally within the launch area.” JA66-67. In other words, “the risk of catastrophic 

fire is minimal based on the fire suppression measures in place during the fireworks 

program [and] initial attach success rates.” JA72.  

After NPS’s 2003 EA, the Memorial hosted fireworks shows without incident 

until 2009. Unfortunately, the State and NPS jointly decided to cancel the show in 2010 

because a rare infestation in the pine forest surrounding the Memorial created a wildfire 

risk that was “unlike any year before.” Rapid City Journal, Mount Rushmore fireworks 

canceled (Jan. 14, 2010), https://bit.ly/2P0b2cd. At that time, both parties expressed 

confidence that the show would return the following year. Id. Those conditions 

ultimately persisted for several years and prevented the show from returning quickly. 

The State and DOI were aligned in the belief that that the fireworks show was a seminal 

event for both South Dakota and the nation, and that it should be resumed as soon as 

feasible. Id.  
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2. The 2020 environmental assessment finds little risk of wildfire, 
water contamination, harm to cultural resources, or impact on 
visitor experience.  

The State and NPS initiated substantive discussions in early 2019 to reinstate the 

fireworks show. JA171-72. Those discussions culminated with NPS and the State 

signing a memorandum of agreement in May 2019. That agreement explained that 

“there is a long history of celebrations of American independence at Mount Rushmore 

National Memorial, including fireworks displays from 1998 to 2009.” JA108. It also 

highlighted that “the significance of Independence Day holds special meaning at Mount 

Rushmore National Memorial, where sculpted into granite are the colossal faces of the 

father of the Nation, the author of the Declaration of Independence, the President who 

saved the Union, and the President who led the Union into the 20th century and 

championed conservation.” JA108. For those reasons, “the State of South Dakota and 

the Department of Interior have committed to an agreement to exercise their full 

authorities … to work to return fireworks to [the Memorial] in a safe and responsible 

manner on July 3, July 4, or July 5, beginning in the year 2020.” JA109. 

As in 2003, NPS conducted an environmental assessment of its proposal to 

restart fireworks shows at the Memorial. JA221. NPS outlined its assessment in 

February 2020 in a comprehensive, 66-page (and approximately 23,000-word) 

document that analyzed the shows’ potential impacts on the Memorial. JA221-286. NPS 

explained that its assessment would “be valid for special use permits for the actions 

approved … for as long as the conditions described and subsequent analysis are valid.” 
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JA227 n.1. The assessment focused on several topics directly relevant here: “Issues 

related to wildfire potential, environmental contaminants, and cultural resources,” and 

the event’s impact on visitors’ experience. JA230.  

Wildfire risk. The assessment found that a fireworks show “would contribute 

minimally to wildfire risk, assuming all conditions and mitigations developed by the 

incident management team are met and followed.” JA238. NPS concluded that “[t]here 

is a very slight chance (0.02 percent) that an unplanned fire would exceed local 

emergency services capacity and burn” through to other areas of the park. JA245. And 

that would occur only “if no fire suppression action occurred for 12 hours. In reality, 

firefighters would aggressively fight any fire resulting from the fireworks show, 

effectively eliminating the potential for this low-probability event to occur.” JA245; see 

also JA245 (“Firefighters on hand during the fireworks display would be able to quickly 

engage and extinguish any fire starts.”).  Indeed, “[p]revious fireworks displays resulted 

in 21 wildfire ignitions, which were quickly suppressed for safety and structural 

protection.” JA239. 

NPS also specifically accounted for drought. “A wildfire in a dry year would be 

more likely to result in a high-consequence fire burning outside the boundaries of the 

Memorial.” JA245. NPS decided to address that risk closer to the event itself, not by 

predicting conditions months in advance. “To help prevent a wildfire occurring, a 

Go/No-Go decision matrix would be developed to ensure conditions in and 

surrounding the Memorial are acceptable for the event to proceed.” Id.  NPS concluded: 
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Experience with extensive aerial fireworks in the analysis area, including 
large mortar-fired displays, has demonstrated that fireworks can be safely 
and successfully performed over a wide variety of changing weather 
conditions, in both average and dry years. While more than 20 fires were 
ignited by fireworks inside the Memorial over the years, all of these fires 
were quickly contained and resulted in localized impacts due to the 
availability and proximity of emergency response teams.  
 

JA250. Thus, a fireworks show “would contribute minimally to wildfire risk.” JA250.  

 Water quality & perchlorate. NPS also concluded that fireworks shows would 

not significantly increase perchlorate in the park’s water. “Perchlorate is both a naturally 

occurring and man-made anion that is typically found in the form of perchloric acid 

and salt compounds formed with ammonium, potassium, and sodium.” JA253. It is also 

a common component of fireworks. JA253. A prior analysis of the park’s water 

concluded that previous shows were the most probable source of perchlorate levels 

present at the Memorial. JA253. Those measurements found perchlorate levels ranging 

from 11 to 54 micrograms per liter (μg/L). JA254. At the time, EPA had an interim 

advisory for perchlorate at 15 μg/L. JA 254. But EPA was then “involved in a 

rulemaking process to establish a Maximum Contaminant Level (MCL) of 56 μg/L.” 

JA254. NPS itself concluded that “[b]oth the interim and proposed EPA standards 

[were] conservative; research suggests that an average adult would need to consume 

water with concentrations of at least 180 μg/L as a regular drinking water source before 

they experienced” any health problems. JA254; see also JA257 (“[H]ealth effects only 
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occur at exposure levels considerably higher than levels found in the environment …, 

including the levels found at the Memorial.”).1  

 NPS “assumed that the release of chemicals … within the Memorial would be 

comparable to previous fireworks shows, and the contamination levels observed … 

would gradually increase each year that fireworks events occur.” JA257. But it found 

that “contamination levels would not be expected to exceed levels measured previously 

for several years.” JA257. And “[w]hether future perchlorate concentrations in 

groundwater used for drinking water will meet regulatory standards will depend in part 

on the EPA’s decision regarding the regulatory standard for perchlorate, which would 

influence NPS’s response in terms of water treatment options.” JA257. NPS ultimately 

concluded that “[g]iven the limited potential for exposure and proposed monitoring 

measures, and reverse osmosis treatment, human health effects from perchlorate [and 

other chemicals] are not expected to occur.” JA258.  

 Cultural resources. NPS also analyzed the impact that fireworks shows have on 

cultural aspects of the park. As it explained, “[t]he Memorial was established in 1925 to 

commemorate democratic ideals and institutions and to memorialize four presidents 

who best represented those ideals—Washington, Jefferson, Lincoln, and Theodore 

Roosevelt.” JA262. NPS also acknowledged that “[t]he cultural landscape is significant 

 
1 EPA’s rulemaking concluded in July 2020 with EPA withdrawing its interim 

advisory and deciding not to regulate perchlorate in water at all. Drinking Water: Final 
Action on Perchlorate, 85 FR 43990-01 (July 21, 2020).  
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for its association with Northern Great Plains tribes, and the importance of the Black 

Hills to these tribes cannot be overstated.” JA262. 

NPS thus conducted extensive outreach to tribes to learn about their views on 

the fireworks shows. They sent multiple letters and emails to each of the 13 tribes in 

late 2019 concerning the proposed event. JA266. “All 13 tribes were invited to 

participate in an internal scoping workshop on the project”; and “NPS invited the 13 

tribes to attend a government-to-government consultation meeting on January 15, 

2020,” where NPS heard “[s]everal substantive comments and recommendations.” 

JA266. Then, “seven additional tribes having cultural association with the Memorial 

were invited to consult on the project,” and NPS held further meetings for that purpose 

and considered further correspondence from the tribes before issuing the assessment. 

JA267.  

 Every tribe “objected to the event and regard it as inappropriate and an adverse 

effect.” JA264. NPS did not give those objections dispositive weight because the 

“[p]otential auditory and visual effects to tribal people conducting ceremonies after dark 

near the Memorial would be short term and would be similar in duration and impact to 

other fireworks displays conducted in the local area during the same weekend.” JA264. 

In addition, “[t]he few significant known tangible archeological resources within the 

Memorial would not likely be impacted by fireworks or wildfire directly because of their 

nature and location, but could be affected by wildfire response.” JA264. Those 

“resources,” however, “would be avoidable using specific response measures.” JA264.  
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 Impact on visitor experience. NPS also considered how the event would impact 

visitors to the Memorial. “The fireworks event involves closing the Memorial to regular 

visitation on July 3rd, which, based on the three-year (2017-2019) estimated vitiation 

records, averaged 28,500 visits.” JA276. “The total number of visitors to the fireworks 

event will be lower than on an average July 3rd day, given seating capacities, but this 

depends in part on the selected seating areas and length of the Memorial closures.” 

JA276. NPS concluded, however, that “[i]mpacts on visitor experience was not found 

to be an important decision-making consideration” because “it is anticipated most 

visitors would adapt to the closure by visiting on a different day during their trip to the 

local area and Memorial visitation would correspondingly increase in the days 

surrounding the event.” JA277. The fireworks show thus would have only “a minor 

displacement effect.” JA277. 

D. NPS reviews comments to the 2020 environmental assessment and 
reaffirms its findings. 

NPS made its 2020 EA available to the public, agencies, and tribes for review 

and comment for a month starting in late February 2020. It received 707 separate 

comments during that period. JA137. “As a result of public comments, no substantive 

changes were made to the EA” and NPS issued a Finding of No Significant Impact 

(FONSI). JA137. Over the FONSI’s 35 pages (and approximately 16,000-words), NPS 

explained why it would allow the Memorial to “host an Independence Day celebration, 

including a fireworks display and other entertainment, on the evening of July 3, 2020,” 
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and why “[s]imilar events could be permitted in subsequent years by the Memorial, 

assuming conditions and impacts remain as described in the EA.” JA137.  

Wildfire risk. NPS reaffirmed the EA’s finding concerning the risk of wildfire. 

It explained that “[t]he analysis in the EA included information from the Wildland Fire 

Decision Support System (WFDSS), which is designed to predict how a fire will burn 

(direction, speed, spread, intensity) once ignited, under a set of weather conditions.” 

JA139. That “analysis simulated an average year and a dry year and found that in an 

average year any accidental ignitions are likely to be contained as small spot fires with 

only negligible environmental effects,” which had “been the experience of the Memorial 

during previous fireworks events from 1998 through 2009.” JA139. NPS acknowledged 

that “[i]n a dry year there exists the possibility of a larger wildfire with observable 

impacts,” but concluded that “[t]he Black Hills are a fire adapted ecosystem, and the 

types of effects that could result in the unlikely event of an escaped wildfire are 

consistent with the effects associated with naturally occurring wildfire.” JA139. If that 

were to happen, the “effects … would not constitute a significant adverse effect.” 

JA139.  

NPS also reiterated that it “will assess wildfire risk in the days leading up to the 

July 3rd event. A Go/No-go decision tree will be created and utilized to ensure 

conditions are appropriate for the event to proceed in terms of wildfire ignition.” 

JA139; see also JA142 (“If the fireworks display were to ignite a wildfire, the most likely 

wildfire scenario (predicted by Wildland Fire Decision Support System modeling) 
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would be small, easily controlled, and confined entirely to the Memorial.”). NPS also 

addressed and rejected comments raising concerns about wildfire. See JA167. 

Water quality & perchlorate. NPS reaffirmed the EA’s findings concerning 

perchlorate in the park’s drinking water. It acknowledged that “[p]erchlorate exposure 

at sufficient concentrations can impair thyroid function, but these effects occur at 

concentrations considerably higher than those measured in the Memorial.” JA140. It 

decided to implement a monitoring program to analyze water before and after the 

fireworks in any event. JA140. NPS concluded: “Given the proposed monitoring 

measures, limited and localized effects of some contaminants, ongoing and effective 

reserve osmosis treatment, current EPA drinking water standards, and measures to 

ensure cleanup and recover of fireworks debris, human health and population-level 

ecological effects from perchlorate [and other chemicals] are not expected to occur. 

The effects of environmental contaminants therefore will not have a significant effect 

on the environment.” JA140. In rejecting comments raising concerns about perchlorate, 

NPS stated that “the NPS monitors water sources at the memorial, treats it to all 

required standards, and uses additional treatment systems in residential housing units 

to remove any perchlorate from the drinking water consumed by year-round residents.” 

JA159; see also JA160 (rejecting concerns in other perchlorate-related comments) 

Cultural resources. NPS reaffirmed the EA’s findings regarding cultural 

resources as well. It explained that the “few significant known tangible archeological 

resources within the Memorial would not likely be impacted by fireworks or wildfire 
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directly because of their nature and location but could be affected by wildfire response. 

These resources would be avoidable using specific response measures.” JA140; see also 

JA158 (addressing and rejecting tribes’ comments on this topic). NPS acknowledged 

that “[n]oise and light from fireworks discharge could disrupt individuals engaged in 

traditional cultural ceremonies at the time of the event.” JA141. But it found that the 

“potential auditory and visual effects to tribal people conducting ceremonies after dark 

would be short term (15-30 minutes) and would be similar in duration and impact to 

other fireworks displays conducted in the local area during the same weekend.” JA141. 

NPS also explained that it would “not allow for launching fireworks from the top of 

the sculpture itself or from the Indian Camp cultural site, for protection of cultural 

resources and values.” JA141. NPS thus concluded that “the effects to cultural 

resources will not be significant.” JA144.   

Impact on visitor experience. NPS also addressed comments that the “EA did 

not accurately address impacts to visitors unable to visit the Memorial on July 3, 2020.” 

JA165. NPS reiterated that it “anticipates most visitors will adapt to the event by visiting 

at a different time during their trip to the area” and that it “would minimize potential 

adverse impacts on visitor experience by posting any closure in advance through 

multiple outlet[s].” JA165.2 

 
2 NPS issued an additional Non-Impairment Determination that reiterated these 

findings and concluded there would be no impairment of any park resources. See JA146; 
see also JA157 (“The NPS has developed a Non-Impairment Determination to 
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COVID-19. The COVID-19 pandemic began after NPS issued the EA and some 

individuals submitted comments raising concerns about it. In response, NPS explained 

that it would consider CDC guidance on COVID-19 in deciding whether to allow the 

event. JA163. At the time of the 2020 event, CDC rated large outdoor gatherings 

without spacing as “highest risk.” CDC, Considerations for Events and Gatherings 

(June 12, 2020), https://bit.ly/37d1Vdq.  

Herbert Frost, the National Park Service Director of the Midwest Region, 

approved these findings by signing the FONSI on April 23, 2020. JA136. 

E. The Memorial hosts the 2020 fireworks show with no reported 
COVID infections. 

NPS issued the State a permit for the fireworks show on June 15, 2020. JA596-

97. A few weeks later, NPS and the State signed a project agreement that “describe[ed] 

requirements and duties to be performed by all parties to enable a fireworks event” at 

the Memorial. JA110. As the EA and FONSI required, that agreement included a 

Go/No-go checklist that acted as a “last-minute decision-making tool prior to ignition 

of the fireworks.” JA119. It included eleven separate safety conditions that had to be 

satisfied before the fireworks show was authorized, including whether the Fire Danger 

Rating was at a level of “concern,” whether the wind speed was below the “preferred” 

level of “less than 10mph for a 10-minute average,” and whether the National Weather 

 
accompany the FONSI which details that there will be no impairment of any park 
resources.”). 
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Service had “predicted red flag warnings” for the show day or the following day. JA120. 

An NPS official was required to present the contents of the checklist and a 

recommended course of action to the Secretary of the Interior, who held final approval 

authority for the show. JA120; see also JA173-74. 

On July 3, 2020, the event passed all of the relevant safety protocols and the State 

hosted approximately seven thousand visitors for the fireworks show. JA173. State and 

Memorial employees ensured that all safety measures were properly in place, and the 

event occurred without incident. JA173-74. At the time, the seven-day average for new 

COVID-19 cases in South Dakota was 65 cases per day. See NYTimes, Tracking 

Coronavirus in South Dakota: Latest Map and Case Count (July 3, 2020), 

https://nyti.ms/3xrRiyb. Contact tracers did not identify any COVID-19 cases that 

were linked to the event. JA175. 

F. NPS denies the State a permit in 2021 through a one-and-a-half-page 
letter that fails to explain NPS’s changed positions.  

In October 2020, the State requested a permit to conduct the fireworks show in 

2021. JA123. The State followed up on that application three times in December and 

January to ensure that NPS had all the information it needed for the event. JA125-127. 

NPS did not respond to those inquiries, did not conduct a new EA, did not receive any 

comments from the public, and did not issue a new FONSI. On March 11, 2021, 

however, Director Frost denied the permit request in a conclusory one-and-a-half-page 

letter. Add. 44-45 (JA130-31). NPS claimed that it denied the State’s request after 
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“careful consideration” of the relevant facts, briefly pointing to five “factors” that “all 

weigh into the decision whether to hold a 2021 event”: 

(1) Director Frost noted the ongoing COVID-19 pandemic and 

remarked that “planning an event of this size and magnitude that draws people 

from across the country raises very serious concerns about the ability to adhere 

to Center for Disease Control guidance” on social distancing. The letter further 

stated that, at the outdoor fireworks show “last year, most participants were not 

wearing face coverings, which are now required in all national parks.” The seven-

day average of COVID cases in South Dakota on July 3, 2021 ended up being 

13 new cases per day, far lower than the comparable rate during the previous 

year’s successful show. See NYTimes, Tracking Coronavirus in South Dakota: 

Latest Map and Case Count (July 3, 2021), https://nyti.ms/3xrRiyb. 

(2) Director Frost noted that “the park’s many tribal partners expressly 

oppose fireworks at the Memorial” and that “we are committed to respecting 

tribal connections with the site and building stronger relationships with 

associated tribes.”   

(3) Director Frost mentioned that “[t]he park continues to monitor 

levels of perchlorates in the water and the potential for wildfire,” though he did 

not reveal what those levels were.  



 

 19 

(4) Director Frost explained that the “2020 event was limited in 

attendance due to safety concerns which consequently impacted tens of 

thousands who were not able to visit the memorial or had their visit cut short.”  

(5) Finally, Director Frost stated “we are in the final phase of a 

significant construction project in the park.” He admitted that “work is 

scheduled to be completed in June 2020,” which would be before the fireworks 

show, but stated that “any delay in the project would result in the work being 

complete by July.”   

Add. 44-45 (JA130-31). The letter did not mention the 2020 EA or FONSI, or any of 

NPS’s prior findings regarding fireworks shows at the Memorial.   

G. District Court proceedings.   

After its attempts to resolve the issue through public appeals to President Biden 

and the State’s senators were unsuccessful, the State filed a two-count complaint for 

declaratory and injunctive relief in the district court on April 30, 2021. JA10-34. Count 

I challenged the permit denial as arbitrary and capricious under the Administrative 

Procedure Act (“APA”). Count II challenged NPS’s permitting authority as a violation 

of the non-delegation doctrine. The State also filed a motion for preliminary injunction 

the same day. Doc. 3. The State asked for expedited proceedings on the motion because 
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it needed at least a month to plan the event should the court find that the permit denial 

was unlawful. Doc. 8, at 1-2. The district court granted expedition. Doc. 18.  

The district court denied the State’s motion for preliminary injunction on June 

2, 2021. The court started by confirming that it had subject matter jurisdiction. It 

explained that there is “a basic presumption of judicial review for one suffering legal 

wrong because of agency action,” and that “NPS’s decision not to issue a special use 

permit is not one of ‘those rare administrative decisions traditionally left to agency 

discretion.’” Add. 12-13 (JA640-41). The district court also held that NPS’s denial letter 

was “final agency action” that is subject to judicial review. Add. 16-18 (JA643-45). 

On Count I, the State made three procedural arguments the district court 

addressed. First, the State argued that NPS relied on its five “factors” together to deny 

the permit and, as a result, “if any of NPS’s five proffered reasons are arbitrary and 

capricious, then the decision itself is arbitrary and capricious.” Add. 26 n.9 (JA653). The 

district court disagreed and explained its view that “a court must uphold an agency 

decision if there is any rational basis for it.” Id.  

Second, the State argued that NPS’s denial letter insufficiently explained the basis 

for its decision. That failure, the State argued, was an independent reason NPS’s 

decision was arbitrary and capricious. The district court disagreed with that as well. It 

held that “[t]he NPS’s letter may offer ‘less than ideal clarity [but] the agency’s path may 

be reasonably discerned’” from the letter. Add. 25 n.8 (JA652).  
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Third, the State argued that NPS failed to acknowledge its prior findings that 

supported fireworks shows at the Memorial or explain why it departed from those 

findings. The district court acknowledged that an agency must “‘display awareness that 

it is changing position’ and ‘show that there are good reasons for the change in policy.’” 

Add. 32 (JA659) (quoting Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2126 

(2016)). But the court “agree[d]” with NPS’s argument that rule is “not applicable here” 

because the Supreme Court cases applying the rule “involved regulations or guidance 

documents.” Add. 32-33 (JA659-60). “The NPS’s denial of the 2021 permit after it 

granted the 2020 permit is not the sort of change in policy requiring fuller explanation 

as to the reason for the change.” Add. 33 (JA660).  

On the merits, the district court held that NPS’s decision was reasonable and 

supported by the evidence. The district court viewed NPS’s COVID-19 justification as 

shaky because the 2020 event “appears to have been relatively safe” and “[u]nvaccinated 

individuals can mitigate their risk of contracting the virus by mask wearing.” Add. 26 

(JA653). “If COVID-19 concerns were the NPS’s only reason for the permit denial,” 

the court explained, it “would be tempted to remand the decision.” Id. But the court 

ultimately upheld this factor as reasonable because it thought that “[i]n March of 2021, 

the NPS had information suggesting ongoing high to substantial spread of COVID-19 

in the Black Hills area.” Add. 27 (JA654). The district court similarly held there was 

evidence in the record to support NPS’s factors concerning tribal opposition, risk of 
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wildfire and perchlorate contamination, visitor experience, and NPS’s construction 

project. Add. 27-31 (JA654-58). 

On Count II, the district court explained that “Congress may not delegate to 

another branch ‘powers which are strictly and exclusively legislative.” Add. 20 (JA647) 

(citation omitted). And it noted that “whether Congress has unconstitutionally 

delegated its legislative power or merely conferred discretion on the executive branch 

to implement and enforce its law turns on whether Congress has supplied an ‘intelligible 

principle’ to guide the delegee’s use discretion.” Id. The court concluded that “the 

delegation to the NPS passes constitutional muster because it conveys Congress’s 

general policy that the NPS regulate the use of the national parks with the goals of 

conservation of the scenery, natural and historical objects, and wild life in order to 

preserve them for future generations.” Add. 22-23 (JA649-50).  

On the remaining injunctive factors, the district court found that the State would 

suffer irreparable harm absent an injunction, that the State had “strong arguments” on 

the balance of the harms, and that “the public interest in the short-term appears to lie 

with having the fireworks display.” Add. 35-37 (JA662-64). As a result, the district court 

explained it “almost certainly would have denied a preliminary injunction to any group 

seeking to prohibit such a display from occurring.” Add. 37 (JA664). The district court 

denied the State’s request for a preliminary injunction, however, because the State could 

not succeed on the merits. Id.  
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Because the district court had definitively ruled on the merits of the State’s 

claims, the State filed a motion to convert the preliminary injunction order into a final 

order on the merits. Doc. 55. In connection with that motion, the State and NPS agreed 

that the documents filed at the preliminary injunction stage comprised the agency 

record. Id. at 3. The district court granted the motion and entered final judgment. JA665, 

669. The State timely filed its notice of appeal the next day. JA671. 

SUMMARY OF THE ARGUMENT 

NPS’s decision was arbitrary and capricious under the APA for three separate 

reasons, and the district court erred by holding otherwise. First, NPS failed its basic 

obligation to provide a “reasoned explanation” for its decision. The APA requires such 

an explanation “to ensure that all agencies offer genuine justifications for important 

decisions, reasons that can be scrutinized by the courts and the interested public.” Dep’t 

of Com. v. New York, 139 S. Ct. 2551, 2575-76 (2019). NPS’s short denial letter, however, 

offers only a jumbled assortment of “factors” that are incomplete, conclusory, and 

internally inconsistent. Recognizing that problem after the State brought this suit, NPS 

attempted to rehabilitate its letter’s deficient explanation by proffering a declaration 

from Director Frost along with the agency record. But that declaration went beyond 

being “merely explanatory of the original record.” Sierra Club v. U.S. Army Corps of 

Engineers, 771 F.2d 409, 413 (8th Cir. 1985). It instead offered improper “new 

rationalizations” that went far beyond the scope of the denial letter. Id. Courts have 
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repeatedly rejected such post hoc efforts to defend agency actions, and NPS’s denial 

letter failed to meet the standard for a “reasoned explanation” for the agency’s action.  

Second, NPS failed to acknowledge and explain its departure from its prior 

findings regarding fireworks at the park. Though an agency can change its mind over 

time, it must “at least display awareness that it is changing position ‘and show that there 

are good reasons for the new policy.’” Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 

2125 (2016). This rule applies to “factual findings that contradict those which underlay 

[the agency’s] prior policy,” FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009), 

“conflicting findings about the environmental impacts of a proposed agency action,” 

Organized Vill. of Kake v. U.S. Dep’t of Agric., 795 F.3d 956, 969 (9th Cir. 2015) (en banc), 

and, more specifically, findings made in EAs and FONSIs, Cure Land, LLC v. United 

States Dep’t of Agric., 833 F.3d 1223, 1232 n.6 (10th Cir. 2016). NPS’s EA and FONSI in 

2020 comprehensively analyzed wildfire, perchlorate, tribal concerns, and visitor 

experience and found that none of them were barriers to holding a fireworks show at 

the Memorial. Yet NPS’s denial letter—issued only 11 months later—reached the exact 

opposite conclusion on each of those same factors. In doing so, NPS did not even 

mention its prior findings, much less provide the “more substantial justification” that 

is needed when an agency’s “‘new policy rests upon factual findings that contradict 

those which underlay its prior policy.’” Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 106 

(2015).  
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Third, NPS’s decision ran counter to the evidence before it. The very document 

that Director Frost relied upon to conclude there was increased risk of wildfire, for 

example, showed nothing of the sort. It predicted that the risks would remain “Normal” 

for the area including the Memorial. The same was true for perchlorate. To start with, 

Director Frost’s reliance on EPA’s “interim advisory” for safe levels of perchlorate was 

misplaced. EPA withdrew that advisory last year and decided not to regulate the level 

of perchlorate in water at all under the Safe Drinking Water Act. And the measurements 

that Director Frost relied upon for his perchlorate concerns showed that perchlorate 

actually went down in one location, remained the same in two locations, and went up 

in another location—hardly the type of changed circumstance that would justify a 

complete about-face. Nor was NPS’s reliance on COVID-19 supported by the record. 

It was at odds with the administration’s specific (and ultimately accurate) predictions 

concerning COVID-19’s scope on Independence Day, unsupported by the data NPS 

relied on, and based on unfounded speculation that attendees would refuse to follow 

the park’s masking rules.  

Fourth, separate from the denial letter’s failures under the APA, NPS’s 

permitting authority is an unconstitutional delegation of legislative power from 

Congress. Under the non-delegation doctrine, “Congress … may not transfer to 

another branch ‘powers which are strictly and exclusively legislative.’” Gundy v. United 

States, 139 S. Ct. 2116, 2123 (2019). Congress must instead create “standards” that are 

“sufficiently definite and precise to enable Congress, the courts and the public to 
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ascertain whether the [agency] … has conformed to those standards.” Yakus v. United 

States, 321 U.S. 414, 426 (1944). The statutes authorizing NPS to issue permits fall short 

of this bar. They provide that NPS must “promote and regulate the use of the National 

Park System by means and measures” that “conserve … the System units” and “provide 

for the enjoyment” of the park “in such manner and by such means as will leave them 

unimpaired for the enjoyment of future generations.” 54 U.S.C. §100101. NPS may also 

issue regulations that “the Secretary considers necessary or proper for the use and 

management of System units.” 54 U.S.C. §100751(a). As several courts have already 

recognized, there are effectively no limits on what NPS can do under these delegations, 

which implicates the concerns at the core of the nondelegation doctrine.  

ARGUMENT 

I. NPS’s decision to deny South Dakota a fireworks permit was arbitrary 
and capricious and the district court erred by holding otherwise.  

The APA requires a reviewing court to hold unlawful and set aside any agency 

action that is “arbitrary, capricious, [or] an abuse of discretion.” 5 U.S.C. §706(2)(A). 

“To withstand judicial review under this standard, an agency must ‘articulate a 

satisfactory explanation for its action including a rational connection between the facts 

found and the choice made.’” Grace Healthcare of Benton v. U.S. Dep't of Health & Hum. 

Servs., 603 F.3d 412, 422 (8th Cir. 2009) (quoting Motor Vehicle Mfrs. of U.S., Inc. v. State 

Farm Mut. Auto Ins. Co., 463 U.S. 29, 42 1983)). Like all agency actions, an agency’s 

decisions regarding permits fall under the APA and must satisfy the arbitrary and 
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capricious standard. See McClung v. Paul, 788 F.3d 822, 828-30 (8th Cir. 2015). This Court 

“review[s] de novo a district court’s decision on whether an agency action violates the 

APA.” Friends of the Norbeck v. U.S. Forest Serv., 661 F.3d 969, 975 (8th Cir. 2011). 

A. NPS’s decision was arbitrary and capricious if just one of its “factors” 
was not the product of reasoned decisionmaking.  

It is a bedrock tenet of administrative law that courts must evaluate an “agency’s 

contemporaneous explanation in light of the existing administrative record.” Dep’t of 

Commerce v. New York, 139 S. Ct. 2551, 2573 (2019) (citing SEC v. Chenery Corp., 318 U.S. 

80, 87 (1943)). As a result, a court cannot “uphold an order based on [the agency’s] post 

hoc rationalizations.” Nat’l Fuel Gas Supply Corp. v. FERC, 468 F.3d 831, 839 (D.C. Cir. 

2006). This requirement is not merely “an idle and useless formality.” Dep’t of Homeland 

Sec. v. Regents of the Univ. of California, 140 S. Ct. 1891, 1909 (2020). It instead “promotes 

agency accountability by ensuring that parties and the public can respond fully and in a 

timely manner to an agency’s exercise of authority.” Id. And “[c]onsidering only 

contemporaneous explanations for agency action” ensures that the agency is not 

offering “simply convenient litigating positions.” Id. 

“An important corollary” to this rule “is that where [an agency] has relied on 

multiple rationales (and has not done so in the alternative), and [the court] conclude[s] 

that at least one of the rationales is deficient,” then “ordinarily” the entire agency action 

is unlawful. Nat’l Fuel Gas Supply, 468 F.3d at 839; see also Zzyym v. Pompeo, 958 F.3d 1014, 

1032 (10th Cir. 2020). Here, NPS pointed to several factors working in concert when it 
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denied the State a permit. NPS made clear at the time it denied the permit and in its 

primary declaration below that those “factors all weigh into the decision whether to 

hold a 2021 event.” Add. 45 (JA131) (emphasis added); see also Add. 44 (JA130) (“These 

factors, compiled with the COVID-19 pandemic, do not allow a safe and responsible 

fireworks display to be held at this site.” (emphasis added)); Add. 51 (JA210) (“After 

considering a number of factors, … I decided to deny the SUP application.”); Add. 60-

61 (JA219-20) (“[F]ire conditions at the time I denied the permit contributed to my 

decision.” (emphasis added)). If one of its “factors” is invalid, then, NPS’s decision to 

deny the State a permit is arbitrary and capricious.  

The district court disagreed. Add. 26 n.9 (JA653). It explained that “Eighth 

Circuit precedent controls here, and the Eighth Circuit has repeatedly emphasized that 

a court must uphold an agency decision if there is any rational basis for it.” Id. That 

reasoning confuses the general standard for whether a decision is arbitrary and 

capricious with what decision the court is actually reviewing. It is true, of course, that 

“[i]f an agency’s determination is supportable on any rational basis, [the court] must 

uphold it.” Org. for Competitive Markets v. U.S. Dep’t of Agric., 912 F.3d 455, 459 (8th Cir. 

2018). But the reviewing court is “limited to evaluating the agency’s contemporaneous 

explanation in light of the existing record.” Dep’t of Commerce, 139 S. Ct. at 2579. When 

an agency has “relied on multiple rationales (and has not done so in the alternative),” 

then those rationales together constitute the agency’s decision; and if one of the 
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rationales “does not support the decision, [the Court] cannot uphold it.” Nat’l Gas, 468 

F.3d at 839. 

Asking a court to “ignor[e]” the invalid reasons and rely only on the valid ones 

is nothing more than a “post hoc rationalization—though by subtraction of old reasons 

rather than addition of new ones.” Mid-Tex Elec. Co-op., Inc. v. FERC, 773 F.2d 327, 353 

(D.C. Cir. 1985). Accepting such a change would be “in effect … affirming on a ground 

different from the one on which the agency based its decision, in contravention of the 

Chenery principle.” Id. A “court cannot ‘presume that the agency would have made the 

decision on other, valid grounds.” Zzyym, 958 F.3d at 1032.  Because this not a case 

where “agencies sometimes make clear that they would have reached the same decision 

even without the invalid reasons,” Id., all of NPS’s justifications must stand for its 

decision to be valid.  

B. NPS failed to provide a reasoned explanation of the “factors” it 
invoked to deny the State a permit. 

A basic requirement under the APA is that agencies must provide a “reasoned 

explanation” for their actions “to ensure that all agencies offer genuine justifications 

for important decisions, reasons that can be scrutinized by the courts and the interested 

public.” Dep’t of Commerce, 139 S. Ct. at 2575-76; Grace Healthcare of Benton, 603 F.3d at 

422 (explaining that an agency must provide “a rational connection between the facts 

found and the choice made.”). This rule applies to notice-and-comment rulemakings as 
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well as permitting decisions. See Niobrara River Ranch, L.L.C. v. Huber, 373 F.3d 881, 884 

(8th Cir. 2004) (reviewing permit decision); see also McClung, 788 F.3d at 833 (same).  

NPS failed to provide a “reasoned explanation” for its decision here. NPS’s short 

denial letter offered a loose collection of conclusory statements that, when “compiled” 

together, supposedly precluded the State from holding its fireworks show. Four of the 

five factors were just a sentence or two, and none provided details about how NPS 

reached its conclusions or what it steps it took to evaluate the issues it raised. For 

example, the letter stated that the “park continues to monitor levels of perchlorates in 

the water and the potential for wildfire” in the surrounding area. Add. 45 (JA131). But 

the letter provided no further details about either metric. It did not quantify the risk 

levels for perchlorate contamination or wildfire; it did not identify acceptable levels of 

risk; and it did not explain why any purported risks could not be mitigated (as they were 

in 2020). In fact, NPS did not cite increased perchlorate or the risk of wildlife as a 

reason for the denial at all. By its own terms, the letter stated only that a fireworks show 

could not occur (in part) because NPS continued “to monitor” perchlorate levels and 

the potential for wildfire. Surely the act of “monitoring” environmental issues, without 

more, is enough an explanation for denying a permit.  

NPS’s other “factors” have similar defects. NPS noted in a single sentence that 

“[t]he 2020 event … impacted tens of thousands who were not able to visit the 

memorial or had their visit cut short.” Add. 45 (JA131). But NPS does not actually say 

that it believes the same would be true for 2021 if the event were held in the same way. 
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Even worse, that factor is irreconcilable with NPS’s stated concerns regarding COVID-

19. Allowing the fireworks event would be too risky, NPS says, because it “draws people 

from across the country” and “raises very serious concerns about the ability to adhere 

to Center for Disease Control guidance, which recommends that large gatherings be 

avoided.” Add. 44 (JA130). In other words, NPS claimed that crowds are undesirable for 

fireworks but desirable for other purposes. And NPS made no attempt to distinguish 

between these situations—all of which involve outdoor activities, where transmission 

risk is low—in terms of their COVID risk. Its reasoning is “internally inconsistent and 

therefore arbitrary.” Bus. Roundtable v. SEC, 647 F.3d 1144, 1153 (D.C. Cir. 2011); Nat’l 

Parks Conservation Ass’n v. E.P.A., 788 F.3d 1134, 1141 (9th Cir. 2015) (“An internally 

inconsistent analysis is arbitrary and capricious.”); see also Scholl v. Mnuchin, 489 F. Supp. 

3d 1008, 1037 (N.D. Cal. 2020) (“While the court is cognizant of the burdens imposed 

by society’s response to the COVID-19 … a basic tenet of the APA (and government 

generally) is to explain the basis for an agency’s decision that affects legal rights and 

responsibilities.”). 

NPS’s purported concerns about an unidentified construction project were also 

internally inconsistent. That project was already in its “final stages” and set to be 

completed by June. NPS made no attempt to explain how an event in July could delay 

or affect a project that would be completed in June—a month before the event.  

The district court elided all of these problems and inconsistencies in a footnote. 

See Add. 25 n.8 (JA652). In its view, “the NPS’s denial letter may offer ‘less than ideal 
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clarity [but] the agency’s decision may be reasonably discerned’ from the two-page 

letter.” Id. (quoting Fox Television, 556 U.S. at 513-14). But the denial letter is far worse 

than merely suffering from “less than ideal clarity”; it is indecipherable and internally 

contradictory. Take perchlorate and wildfire risk for example. NPS did not say whether 

perchlorates and the risk of wildfire went up or down (or remained the same) since its 

previous analysis of these identical issues, much less how any changes affected the 

agency’s decision. Nor did NPS attempt to reconcile its support for large crowds on the 

one hand (visitor experience) and opposition to crowds on the other (COVID-19 risk). 

“Although ‘a decision of less than ideal clarity’ may be upheld ‘if the agency’s path may 

reasonably be discerned,’” courts “cannot infer an agency’s reasoning from mere 

silence.” Pac. Coast Fed’n of Fishermen’s Associations v. U.S. Bureau of Reclamation, 426 F.3d 

1082, 1091 (9th Cir. 2005); see also Alacritech, Inc. v. Intel Corp., 966 F.3d 1367, 1371 (Fed. 

Cir. 2020) (explaining that the agency’s “own explanation be sufficient ‘for us to see 

that the agency has done its job.’”).  

NPS tried to fix these glaring problems after being sued. Director Frost 

submitted a declaration in opposition to the State’s preliminary injunction motion 

attempting to explain why NPS relied on these factors. Add. 47-61 (JA206-220) 

Agencies may submit declarations in support of their decisions. But they must “be 

merely explanatory of the original record and should contain no new rationalizations 

for the agency’s decision.” Sierra Club v. U.S. Army Corps of Engineers, 771 F.2d 409, 413 
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(8th Cir. 1985). The Frost declaration goes far beyond NPS’s “contemporaneous 

explanations” in the denial letter; it provides brand new ones. 

For example, NPS’s letter claimed that it denied the permit in part because it was 

“continu[ing] to monitor levels of perchlorates in the water and the potential for 

wildfire.” Add. 45 (JA131). But Director Frost’s declaration goes much further. He 

asserted that there was “an increase in perchlorate at some sites (relative to levels before 

the event).”3 Add. 57 (JA216). He also stated that the Wildland Fire Potential Outlook 

from March 2021 “predicted persistent drought in western South Dakota,” Add. 60 

(JA219). These rationales are both quite different than the original letter, which simply 

noted that NPS was “monitoring” perchlorates and wildfire risk.  

The Frost declaration also tried to rehabilitate the letter’s explanation regarding 

construction at the park. The denial letter stated that the unnamed project was 

“scheduled to be complete in June 2021,” that “any delay in the project would result in 

the work not being complete by July,” and a “demobilization to accommodate an event 

would be costly to the agency.” Add. 45 (JA131). The Frost declaration offered a new 

theory. It stated that the project had been ongoing since July 2019, and that the 2020 

fireworks event “caused damage due to too much weight on concrete that had not cured 

enough.” Add. 55 (JA214). NPS’s new rationale, as the district court explained, was that 

it feared “a repeat of the same damage to the newly poured concrete” if spectators were 

 
3 This statement was misleading. Perchlorate actually went down in one place, 

stayed virtually the same in two places, and went up in once place. See infra 40.   
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allowed to gather for the fireworks celebration, causing NPS to “repeat[] [the] 

construction project multiple times.” Add. 31 (JA658). This explanation is wholly 

different than DOI’s initial explanation that the construction project would conflict 

with the fireworks show if “any delay … result[ed] in the work not being complete by 

July.” Add. 45 (JA131).  

For these reasons, the Frost declaration was not “merely explanatory of the 

original record”; it instead offered an impermissible, entirely “new rationalization” for 

the permit denial. Sierra Club, 771 F.2d at 413. 

C. NPS failed to justify its stark departure from its prior findings 
supporting fireworks shows at the Memorial.    

 Even if NPS had offered a reasoned explanation for its decision, its actions were 

still arbitrary and capricious because NPS did not acknowledge or explain its abrupt 

departure from its prior contrary findings. Agencies “are free to change their existing 

policies as long as they provide a reasoned explanation for the change.” Encino Motorcars, 

LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016). “But the agency must at least display 

awareness that it is changing position ‘and show that there are good reasons for the new 

policy.’” Id. (quoting FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009)). That 

means an agency must (1) acknowledge that it made prior, contrary findings and (2) 
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explain why it changed its view from those findings. A failure to do so means the 

agency’s decision is “an arbitrary and capricious change from agency practice.” Id.  

 This case is a textbook example of an agency failing these requirements. Most 

obviously, the NPS denial letter is completely silent on its prior contrary positions. 

Across approximately 100 pages, the 2020 EA and FONSI found that wildfire risks, 

perchlorate, tribal concerns, and visitor experience were not impediments to fireworks 

shows at the Memorial. See supra 5-16. NPS’s denial letter, on the other hand, relied on 

those very same considerations as reasons why it was “unable to grant a request to have 

fireworks at the Memorial.” Add. 45-46 (JA130-31). Yet nowhere does NPS even 

mention its prior findings. It thus failed the basic requirement that it “display awareness 

that it [was] changing position.” Encino, 136 S. Ct. at 2125.4 That alone dooms NPS’s 

permit denial because “an ‘unexplained inconsistency’ in agency policy is ‘a reason for 

holding [the agency action] to be an arbitrary and capricious.’” Id.  

 NPS’s silence also means that it necessarily fails under Encino and Fox’s more 

demanding standard that applies when an agency changes its position on factual 

findings. Not only must the agency acknowledge its prior findings, it must “provide 

 
4 NPS also explained in the FONSI that it would consider CDC guidance on 

COVID-19 in deciding whether to allow the event. JA163. But NPS did not explain 
why CDC’s advice that large outdoor gatherings without spacing were “highest risk” in 
July 2020 still allowed for the fireworks show while CDC’s advice in March 2021 did 
not. Compare CDC, Considerations for Events and Gatherings (June 12, 2020), 
https://bit.ly/37d1Vdq, with CDC, Guidance for Organizing Large Events and 
Gatherings (Mar. 8, 2021) (“CDC continues to recommend that large gatherings be 
avoided.”), https://bit.ly/3rFsth9.   
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more substantial justification when ‘its new policy rests upon factual findings that 

contradict those which underlay its prior policy.’” Perez v. Mortg. Bankers Ass’n, 575 U.S. 

92, 106 (2015) (quoting Fox, 556 U.S. at 515); see also Encino, 136 S. Ct. at 2126. NPS did 

not do this. Its letter does not even substantiate its claims regarding wildfire, 

perchlorate, tribal concerns, visitor experience, or COVID-19 on their own terms, see 

supra Section I.B, much less provide a “substantial justification” for departing from its 

previous factual findings on those issues.   

NPS’s failure here is particularly egregious. It issued comprehensive findings in 

an EA, received 707 comments on those findings, and then reiterated them in the 

FONSI it ultimately issued on April 24, 2020. JA136-170. Yet just 11 months later—

without conducting a new EA, receiving comments, or issuing a new FONSI—NPS 

denied the State a permit based on diametrically contradictory findings on the exact 

same issues. Add. 44-45 (JA130-31). This is paradigmatic arbitrary and capricious 

decisionmaking. See, e.g., Sierra Club N. Star Chapter v. LaHood, 693 F. Supp. 2d 958, 973-

78 (D. Minn. 2010) (applying Fox to NPS’s contradictory findings about “substantially 

similar” projects that came nine years apart). And it is not as if different decisionmakers 

were involved in each action. Director Frost was both the NPS official who formally 

approved the FONSI and the official who wrote the letter denying the permit. JA136; 

Add. 44 (JA130). There is simply no excusing NPS’s failure to account for its prior 

views given the short time between those findings and the fact that they were made by 

the same decisionmaker. 
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NPS responded below by arguing that Fox and Encino “are not applicable here 

because those cases involve regulations or guidance documents.” Add. 32-33 (JA659-

60). The district court agreed, concluding that denying a permit “is not the sort of 

change in policy requiring fuller explanation as to the reason for the change.” Add. 33 

(JA660). But on their own terms Fox and Encino apply to “factual findings that contradict 

those which underly [the agency’s] prior policy.” Fox, 556 U.S. at 515 (emphasis added). 

“An agency cannot simply disregard contrary or inconvenient factual determinations 

that it made in the past, any more than it can ignore inconvenient facts when it writes 

on a blank slate.” Organized Vill. of Kake v. U.S. Dep’t of Agric., 795 F.3d 956, 969 (9th 

Cir. 2015) (en banc) (quoting Fox, U.S. at 537 (Kennedy, J., concurring)). That is exactly 

what NPS did here.  

That the relevant findings were contained in an EA and FONSI is no help. 

“[U]nexplained conflicting findings about the environmental impacts of a proposed 

agency action violate the APA.” Id. This includes findings in EAs and FONSIs because 

“[e]nvironmental assessments … are public documents meant to be an agency’s final 

analysis” and “an agency’s FONSI is supposed to be based on the findings in its EA.” 

Cure Land, LLC v. United States Dep’t of Agric., 833 F.3d 1223, 1232 n.6 (10th Cir. 2016). 

An agency that departs from the findings in its own EA or FONSI, then, must explain 

that departure. Id.; see also; Nat’l Parks Conservation Ass’n v. Semonite, 916 F.3d 1075, 1085 

(D.C. Cir. 2019) (“Because the facts underlying the Park Service’s concerns changed 

not at all between the Jewell and Zinke letters, the Corps had to either confront those 
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facts or explain why the Zinke letter rendered them irrelevant.”) (citing Encino, 136 S. 

Ct. at 2125). 

 Because the findings underlying NPS’s permit denial were an unexplained 

departure from the contrary findings in NPS’s EA and FONSI issued just a year earlier, 

Fox and Encino required a “substantial justification” for that departure. NPS’s failure to 

provide any such explanation—much less one that meets the heightened standard for 

changed factual findings—is an additional reason the permit denial is arbitrary and 

capricious.  

D. NPS’s decision ran counter to the evidence.  

An agency also may not “offer[] an explanation for its decision that runs counter 

to the evidence before the agency.” Sugule v. Frazier, 639 F.3d 406, 411 (8th Cir. 2011). 

And it must “support its predictive judgments” with actual evidence. Bus. Roundtable, 

647 F.3d at 1149-50; see also Grace Healthcare of Benton, 603 F.3d at 422 (agency decision 

“based on pure speculation” failed to satisfy arbitrary and capricious review). This 

requirement applies with full force to permitting decisions. See McClung, 788 F.3d at 828 

(upholding agency permitting decision only after determining that the administrative 

record “provide[d] ample support” for the agency’s action). NPS’s fails this requirement 

for several of its relied-upon “factors.” 

Perchlorate and drinking water. The record does not support NPS’s suggestion 

that the fireworks show could create unsafe perchlorate levels in local water sources. 

Director Frost claimed in his declaration that, “at the time that the 2021 permit was 
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denied, the levels of perchlorate in the Memorial’s drinking water were at or above the 

EPA’s Drinking Water Health Advisory level.” Add. 57 (JA216). That assertion was 

flawed for two primary reasons.  

First, Director Frost mistakenly relied upon a non-existent EPA standard in 

reaching his decision. EPA did previously set an “interim” advisory for perchlorate at 

15 μg/L while it considered whether to set a permanent standard to 56 μg/L. See Add. 

567-57 (JA215-16); JA254. But, well before NPS denied the State’s 2021 permit (July 

2020), EPA withdrew that “interim advisory” and decided not to regulate perchlorate 

in water at all. See generally Drinking Water: Final Action on Perchlorate, 85 FR 43990-

01 (July 21, 2020). “Considering the best available science and the proactive steps that 

EPA, states and public water systems have taken to reduce perchlorate levels,” the EPA 

explained, “the agency has determined that perchlorate does not meet the criteria for 

regulation as a drinking water contaminant under the [Safe Drinking Water Act].” 

Environmental Protection Agency, EPA Issues Final Action for Perchlorate in Drinking 

Water (June 18, 2020) https://bit.ly/3rWNIuQ. Director Frost acted unreasonably in 

relying on the EPA’s withdrawn interim advisory.5  

 
5 It also bears noting that NPS previously considered the permanent standard 

that EPA was considering (56 μg/L) to be “conservative” because “research suggests 
that an average adult would need to consume water with concentrations of at least 180 
μg/L as a regular drinking water source before they experienced” any health problems. 
JA254.  
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Second, even if the interim advisory were still in place, the data that Director 

Frost relied on does not support his conclusion that perchlorate went up because of the 

2020 event. In one area, the perchlorate levels went down between the last reading before 

the 2020 event and the time NPS denied the permit (from 12 to 8.5 μg/L); in two areas 

they remained virtually the same (from 17 to 17 μg/L and 17 to 18 μg/L); and in another 

area they went up slightly (from 14 to 18 μg/L). JA585. The record thus do does not 

support his suggestion that perchlorate materially rose after the 2020 fireworks show.   

Risk of wildfire. There is also no evidence in the record to support NPS’s 

reliance on wildfire risk to deny the permit. “A Wildland Fire Potential Outlook issued 

in March 2021 indicated western South Dakota was in severe drought,” Director Frost 

explained, and “[t]he Fire Outlook predicted persistent drought in western South 

Dakota through May 2021.” Add. 60 (JA219). That conclusion is “not only unsupported 

by the evidence, but contradicted by it.” Sorenson Commc’ns Inc. v. F.C.C., 755 F.3d 702, 

709 (D.C. Cir. 2014). The Fire Outlook did predict that drought in South Dakota would 

continue until May. JA587 (“U.S. Seasonal Drought Outlook” chart). Despite that, the 

report still concluded that the actual risk of wildfire in South Dakota from April through 

June would remain “Normal.” JA586 (“Significant Wildland Fire Potential Outlook” 

charts); see also JA593 (“Although drought has begun to intensify early this spring across 

portions of central to northern South Dakota, short- and long-term forecasts do not 

indicate an extended dry, warm, and windy weather regime that would produce above 

normal significant large fire risk.”). 



 

 41 

The predicted drought, in other words, had no effect on the risk of wildfire. That 

means Director Frost’s concerns about the risk of wildfire are unsupported by the very 

document he relied on, rendering his decision arbitrary and capricious. See Sugule, 639 

F.3d at 413 (holding that “the agency’s conclusion ‘runs counter to the evidence before 

the agency’” where “the agency’s own evidence” was “deficient on some level.”); 

Sorenson., 755 F.3d at 709-10 (holding that an agency’s action is arbitrary and capricious 

where the relied-upon evidence and conclusions contradict the agency’s own 

justifications).  

 At any rate, Director Frost’s reasoning is unsupported even if a predicted 

drought were relevant apart from its actual effect on the risk of wildfire. The Fire 

Outlook’s drought prediction ended in May, which says nothing of whether there would 

be a drought in July. Nor did Director Frost explain why wildfire risk needed to be 

determined in March. NPS had previously found that “[a] wildfire in a dry year would 

be more likely to result in a high-consequence fire,” but it concluded that the ultimate 

decision on wildfire risk in a dry year could be delayed until the event itself. JA245. A 

Go/No-Go decision matrix would “ensure conditions in and surrounding the 

Memorial are acceptable for the event to proceed.” JA245; see also JA139 (“A Go/No-

go decision tree will be created and utilized to ensure conditions are appropriate for the 

event to proceed in terms of wildfire ignition.”). Director Frost failed to explain why 

wildfire risk needed to be definitively analyzed almost four months before the event 
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when the parties had already adopted a common-sense Go/No-go checklist to ensure 

appropriate conditions shortly before the event would take place. 

COVID-19. NPS also failed to engage in reasoned decision-making regarding the 

risks of COVID-19. NPS’s denial letter rested on factual assumptions that were at odds 

with the administration’s own public statements. NPS claimed that an outdoor event 

celebrating July 4 would endanger public health. Add. 44 (JA130). Yet on the exact same 

day, President Biden predicted that the United States would mark its “independence 

from the virus” and return to “a degree of normalcy” by July 4th. D. Montanaro & C. 

Weiner, Biden Sets Goal of July 4th to ‘Mark Independence’ From Coronavirus, NPR.com (Mar. 

11, 2021), https://n.pr/3jBxCDa. The Biden administration had already promised that 

every American adult would be eligible for a COVID-19 vaccine months before 

Independence Day, id., and state governments were already lifting social distancing 

mandates in response to plummeting infection rates, see Press Briefing by White House 

COVID-19 Response Team and Public Health Officials, White House (April 23, 2021) 

(“[T]hanks to President Biden’s directive, everyone 16 and over is now eligible to get 

the vaccine.”), https://bit.ly/2R159fi. When an agency’s explanation for a decision so 

clearly conflicts with the executive branch’s public posture, courts “are not required to 

exhibit a naivete from which ordinary citizens are free” and should “not ignore the 
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disconnect between the decision made and the explanation given.” Dep’t of Com., 139 S. 

Ct. at 2575-76.6  

NPS also did not “support its predictive judgments” about COVID-19. Bus. 

Roundtable, 647 F.3d at 1149-50. It instead relied “on pure speculation” that was not 

supported by the record. Grace Healthcare of Benton, 603 F.3d at 422. Two factors drove 

Director Frost’s predictions that he “could not in good faith encourage large gatherings 

in July of 2021.” Add. 54 (JA213). The record supports neither of them.  

First, Director Frost reviewed an email with a purported screenshot of CDC’s 

“COVID-19 Transmission rates for the month of March 2021.” JA578-79. That 

screenshot merely showed “high” and “substantial” COVID-19 transmission in parts 

of the country over the previous seven days. Id. Nothing in the screenshot or the rest 

of the email said anything about CDC’s predictions for July. Id. Nor did Director Frost 

account for the effect of the vaccines becoming available to the general public.7  

Second, Director Frost noted that he “was concerned about the lack of social 

 
6 Notably, the National Park Service allowed a fireworks show to be occur on 

the National Mall in Washington, D.C. See NPS, National Park Service Presents 2021 
Independence Day Fireworks in the Nation's Capital (June 15, 2021) (“All of the 
monuments and memorials along the National Mall are open to welcome visitors on 
Independence Day, with the exception of the Washington Monument.”), 
https://bit.ly/2WmWgQc. 

 
7 As it turned out, the seven-day average in South Dakota on July 3, 2021, was 

13 new cases per day, down more than 75% from 65 the previous year. Compare 
NYTimes, Tracking Coronavirus in South Dakota: Latest Map and Case Count (July 3, 
2021), https://nyti.ms/3xrRiyb, with NYTimes, Tracking Coronavirus in South Dakota: 
Latest Map and Case Count (July 3, 2020), https://nyti.ms/3xrRiyb. 
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distancing at the prior fireworks show on July 3, 2020,” Add. 54 (JA213), and that “as 

we saw last year, most participants were not wearing face coverings,” Add. 44 (JA130). 

But there was no mask mandate at the park in 2020 while at the time of the denial letter 

masks were “required in all national parks where physical distancing cannot be 

maintained.” Id. NPS’s explanation, in other words, suggested that visitors disregarded 

a park policy that did not exist last year, and then concluded that visitors would 

disregard the actual policy this year. There is no evidence in the record supporting 

NPS’s rote speculation about COVID-19 risk at an event in an outdoor setting at a time 

when cases were falling and vaccines were widely available.   

II. NPS’s permitting authority is an unconstitutional delegation of 
legislative authority.  

Delegations of legislative power are prohibited by “the very first clause of the 

Constitution, which reads: ‘All legislative Powers ... shall be vested in a Congress of the 

United States.’” Texas v. United States, 300 F. Supp. 3d 810, 840 (N.D. Tex. 2018) 

(quoting U.S. Const. Art. I, §1, cl. 1). “Accompanying that assignment of power to 

Congress is a bar on its further delegation.” Gundy, 139 S. Ct. at 2123. Under the non-

delegation doctrine, “Congress … may not transfer to another branch ‘powers which 

are strictly and exclusively legislative.’” Id. (quoting Wayman v. Southard, 23 U.S. (10 

Wheat.) 1, 42-43 (1825)); see A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 

529 (1935) (“Congress is not permitted to abdicate or to transfer to others the essential 

legislative functions with which it is thus vested.”).  
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To be certain, Congress “may confer substantial discretion on executive agencies 

to implement and enforce laws,” as long as Congress “ma[kes] clear to the delegee the 

general policy he must pursue and the boundaries of his authority.” Gundy, 139 S. Ct. at 

2123, 2129. It may not, however, abdicate its responsibility to “confine [an agency’s] 

discretion” by failing to articulate the standards that guides the agency’s decisions and 

provides a standard against which they can be evaluated. Id. at 2123. Congress must 

instead guide the agency’s implementation by setting forth “standards” that are 

“sufficiently definite and precise to enable Congress, the courts and the public to 

ascertain whether the [agency] … has conformed to those standards.” Yakus v. United 

States, 321 U.S. 414, 426 (1944). In other words, “Congress [must] lay down by 

legislative act an intelligible principle to which the person or body authorized to [carry 

out a general policy] is directed to conform ….” J.W. Hampton, Jr., & Co. v. United States, 

276 U.S. 394, 409 (1928).  

In Schechter Poultry, for example, Congress enacted a statute that “authorize[d] the 

President to approve ‘codes of fair competition’” for various industries. 295 U.S. at 521-

22. The Supreme Court held that this general provision “supplie[d] no standards for 

any trade, industry, or activity” to determine what constitutes “fair competition” or to 

reasonably assess whether the President’s “codes” actually implemented that 

requirement. Id. at 541. “Instead of prescribing rules of conduct, it authorize[d] the 

making of codes to prescribe them.” Id. This gave the President “virtually unfettered” 
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authority to “enact[] laws for the government of trade and industry throughout the 

country.” Id. at 542. 

The statutes authorizing NPS’s permitting authority are no different. NPS relies 

on two statutes for that authority. See Doc. 34, at 38-39 (citing 54 U.S.C. §§100101, 

100751). Section 100101 is hardly more than a general statement introducing the 

concept of the NPS. It provides that the NPS shall “promote and regulate the use of 

the National Park System by means and measures that conform to the fundamental 

purpose of the System units.” That “fundamental purpose,” the statute provides, “is to 

conserve the scenery, natural and historic objects, and wildlife in the System units and 

to provide for the enjoyment of the scenery, natural and historical objects, and wildlife 

in such manner and by such means as will leave them unimpaired for the enjoyment of 

future generations.” For its part, Section 100751 provides only that “[t]he Secretary shall 

prescribe such regulations as the Secretary considers necessary or proper for the use 

and management of System units.” See 54 U.S.C. §100751(a).  

These statutes are not “sufficiently definite to enable … courts and the public to 

ascertain whether [NPS]” is operating pursuant to any “standards,” Yakus, 321 U.S. at 

426. Rather than actually establish any Congressional “standards of legal obligation,” 

Schechter Poultry, 295 U.S. at 530, the statutes allow NPS to enact an infinite array of its 

own rules, all of which could be justified as “necessary or proper” to “promote and 

regulate the use of the National Park System … to provide for the enjoyment” of the 

national parks “in such manner and by such means as will leave them unimpaired for 
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the enjoyment of future generations.” 54 U.S.C. §§100101, 100751. “Instead of 

prescribing rules of conduct,” the statutes only “authorize[] the making of codes to 

prescribe them.” Schechter Poultry, 295 U.S. at 541-42. 

The district court believed the “the delegation to the NPS passes constitutional 

muster because it conveys Congress’s general policy that the NPS regulate the use of 

the national parks with the goals of conservation of the scenery, natural and historic 

objects, and wildlife in order to preserve them for future generations.” Add. 22-23 

(JA649-50). But as multiple courts have already recognized, these statutes provide no 

meaningful guardrails on the regulations that NPS can issue. “[N]owhere … is there a 

specific direction as to how the protection of Park resources and their federal 

administration is to be effected.” Sierra Club v. Andrus, 487 F. Supp. 443, 448 (D.D.C. 

1980). And “[n]either the word ‘unimpaired’ nor the phrase ‘unimpaired for the 

enjoyment of future generations’ is defined in the Act.” S. Utah Wilderness All. v. Dabney, 

222 F.3d 819, 826 (10th Cir. 2000). There is thus no direction “from the statute itself 

what constitutes impairment, and how both the duration and severity of the impairment 

are to be evaluated or weighed against the other value of public use of the park.” Id. As 

a result, NPS has unlimited “authority to determine what uses of park resources are 

proper and what proportion of the park’s resources are available for such use.” Nat’l 

Wildlife Fed’n v. Nat’l Park Serv., 669 F. Supp. 384, 391 (D. Wyo. 1987); see also id. (“[T]he 

Organic Act is silent as to how the protection of park resources and their administration 
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are to be effected.”).8 Accordingly, NPS’s permitting authority violates the non-

delegation doctrine. 

CONCLUSION 

This Court should reverse the district court and remand with instructions to 

enter judgment for Plaintiffs. 

Dated: August 23, 2021 
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8 Sections 100101 and 100751 were originally codified under the now-defunct 16 

U.S.C. §§1, 3. Congress recodified those sections into Title 54 in 2014. See Technical 
Edits, 80 Fed. Reg. at 36,474; see also High Point, LLP v. NPS, 850 F.3d 1185, 1199 n.13 
(11th Cir. 2017). 
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